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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )^ Responsive to communication(s) filed on 21 December 2007 . 
2a )^ This action is FINAL. 2b)\Zl This action is non-final. 

3) n Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 

Disposition of Claims 

4) ^ Claim(s) 1-39 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) |EI Claim(s) 1-39 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) IZI The specification is objected to by the Examiner. 

10) n The drawing(s) filed on is/are: a)^ accepted or b)^ objected to by the Examiner. 

Applicant may not request that any objection to tlie drawing(s) be lield in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

1 1) n The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 

Priority under 35 U.S.C. § 119 

12) 0 Acknowledgment is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d) or (f). 
a)n All b)n Some * c)^ None of: 

1 Certified copies of the priority documents have been received. 

2. \Z\ Certified copies of the priority documents have been received in Application No. . 

3. n Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

1. A request for continued examination under 37 CFR 1.114, including tliefee set 
fortli in 37 CFR 1 .17(e), was filed in this application after final rejection. Since this 
application is eligible for continued examination under 37 CFR 1.114, and the fee set 
forth in 37 CFR 1 .17(e) has been timely paid, the finality of the previous Office action 
has been withdrawn pursuant to 37 CFR 1.114. Applicant's submission filed on 
December 21 , 2007 has been entered. 

2. Claims 1-39 are pending in this application. 

Response to Arguments/Amendment 

3. Applicant's arguments with respect to claims 1-39 have been considered but 
are not persuasive. 

In response to the applicant's arguments that Chaar (US Patent 6,857,020) fails 
to disclose "construct an electronic contract", examiner submits Chaar teaches in 
column 7, lines 35-50 that the e-business SLA management framework provides tlie 
customer and tlie provider an agreeable abstraction of tlie service management system 
and lielp tliem to negotiate tlie SLA terms and conditions, tlie e-business SLA 
management frameworl< comprises an establislied e-business SLA contract. Therefore, 
Chaar does disclose "construct an electronic contract." 

For the reason set forth above, examiner decides to maintain Chaar's reference 
for rejection (see details below) and make this Office action FINAL. 
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4. This is a RCE of applicant's earlier Application No. 09/896,254. All claims are 
drawn to the same invention claimed in the earlier application and could have been 
finally rejected on the grounds and art of record in the next Office action if they had 
been entered in the earlier application. Accordingly, THIS ACTION IS MADE FINAL. 
See MPEP § 706.07(a). Applicant is reminded of the extension of time policy as set 
forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 



Claim Rejections - 35 USC § 102 

5. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in (1) an application for patent, published under section 122(b), by 
another filed in the United States before the invention by the applicant for patent or (2) a patent 
granted on an application for patent by another filed in the United States before the invention by the 
applicant for patent, except that an international application filed under the treaty defined in section 
351 (a) shall have the effects for purposes of this subsection of an application filed in the United States 
only if the international application designated the United States and was published under Article 21(2) 
of such treaty in the English language. 
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6. Claims 1 -39 are rejected under 35 U.S.C. 1 02(e) as being anticipated by Cliaar et 
al (hereinafter Chaar), U.S. Patent No. 6,857,020. 

Regarding to claim 1 , Chaar discloses apparatus for use in managing a service 
level associated with resources in a distributed information technology (IT) system 
based on financial terms, the apparatus comprising: 

at least one processor operative to: (i) construct and maintain an electronic 
contract that contains information pertaining to descriptions of one or more business 
transactions in IT terms, financial implications of one or more business transaction 
service levels, and reporting to be performed in one or more financial terms; and (ii) 
measure at least one service level of at least one element of the IT system in terms of 
one or more business metrics based on the electronic contract and based at lest in pert 
on input received from at lest one agent module located in the at lest one distributed 
element (column 7, lines 42-48; column 8, lines 20, the service access controllers, the 
SLA-specified service-level monitors; column 5, line 45-column 6, line 33, SLA manager 
comprises one Cross-SLA Event Manager (CSEM), one SLA Management Object 
(SMO), every SMO determines and executes service management actions, the 
actions can be performed by one or more service management agents. Thus, SMO 
is an agent module located in SLA manager (a distributed element) measures the 
operation of that distributed element in terms of business metrics based on the 
electronic contract.); (ill) determine at least one financial optimization based at least 
pert on the measured at least one service level of at least one element of the IT system 
and base at least in part on the electronic contract (column 6, lines 48-65, the CSEM 
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handles resource allocation requests submitted by SMO and optimizes the allocation 
of available computing and people resources based upon the provider's SLA 
management objectives for all of the established SLA contracts); (iv) issue at least one 
control command based on the at lest one financial optimization, the command to be 
executed on the at least one disturbed element by the at least one agent module 
located in the at least one distributed element (column 8, lines 30-40, the SLA manager 
determined and executes service management action plans based upon the terms and 
conditions specified in the established e-business SLA contract); and 

memory, operatively coupled to the at least one processor, for storing at least 
one of the electronic contract and results of the measurement operation (column 7, 
lines 49-50, establishing e-business SLA contract). 

Regarding to claim 2, Chaar further discloses wherein the measuring operation 
comprises monitoring one or more IT parameters and evaluating results in terms of the 
one or more business metrics (column 6, lines 5-15). 

Regarding to claim 3, Chaar further discloses wherein the evaluating operation is 
performed in real time or at a subsequent time (column 8, lines 15-20). 

Regarding to claim 4, Chaar further discloses wherein the measuring operation 
comprises accumulating a historical collection of IT data and evaluating results in terms 
of the one or more business metrics (column 1 0, lines 3-1 4). 

Regarding to claim 5, Chaar further discloses wherein the measuring operation 
comprises collecting measurement data from one or more sources, combining the 
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collected measurennent data, and interpreting the collected measurennent data in terms 
of the one or more business metrics (column 9, lines 40-60). 

Regarding to claim 6, Chaar further discloses wherein the measurement 
operation comprises monitoring hardware characteristics of the IT system (column 1 1 , 
lines 1-10). 

Regarding to claim 7, Chaar further discloses wherein the hardware 
characteristics comprise at least one of temperature and power consumption (column 6, 
lines 5-15). 

Regarding to claims 8-9, Chaar further discloses wherein the measurement 
operation comprises monitoring software characteristics of the IT system, wherein the 
software characteristics comprise at least one of bandwidth usage, availability, 
response time, and latency (column 6, liens 5-15). 

Regarding to claim 10, Chaar further discloses wherein the IT system comprises 
a collection of hardware and software intended to store or deliver data in a digital form 
(column 11, lines 1-10). 

Regarding to claim 1 1 , Chaar further discloses wherein the one or more business 
metrics comprise a measurement that directly measures the performance of a business 
(column 10, lines 30-35). 

Regarding to claim 1 2, Chaar further discloses wherein the measurement 
comprises at least one of an operational cost, customer satisfaction, and relative 
industry performance (column 10, lines 10-35). 
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Regarding to claims 1 3-1 4, Cliaar furtlier discloses wherein the one or more 
business metrics are converted to one or more financial equivalents, wherein the one 
or more financial equivalents comprises at least one of a cost of each lost connection, 
a cost per second of down time, and a relationship between revenue and network 
latency (column 11, lines 18-23). 

Regarding to claim 15, Chaar further discloses wherein results of the one or 
more business metrics are used to set IT parameters (column 1 1 , lines 23-35). 

Regarding to claim 16, Chaar further discloses wherein the one or more business 
metrics are reported to one or more parties (column 7, lines 10-35). 

Regarding to claim 17, Chaar further discloses wherein the one or more business 
metrics are aggregated so as to obscure details reported to a third party (column 7, 
lines 10-35). 

Regarding to claim 18, Chaar further discloses wherein reporting is performed in 
financial terms based on the electronic contract (column 11, lines 23-35). 

Regarding to claim 19, Chaar further discloses wherein enactment is performed 
based on financial optimizations using the electronic contract (column 11, lines 23-35). 

Regarding to claim 20, Chaar further discloses wherein the one or more business 
metrics to monitor are inferred from the electronic contract (column 1 1 , lines 23-35). 

Regarding to claim 21 , Chaar discloses computer-based apparatus for use in 
managing a service level associated with resources in a distributed information 
technology (IT) system based on financial terms, the apparatus comprising: 
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an electronic contract manager module operative to construct and maintain an 
electronic contract that contains information pertaining to descriptions of one or more 
business transactions in IT terms, financial implications of one or more business 
transaction service levels, and reporting to be performed in one or more financial terms 
and to determine at least one financial optimization based at least part on the measured 
at least one service level of at least one element of the IT system and based at least in 
part on the electronic contract(column 5, line 45 through column 6, line 65, SLA 
manager comprises one Cross-SLA Event Manager (CSEM), one SLA Management 
Object (SMO), every SMO determines and executes service management actions, 
the actions can be performed by one or more service management agents. Thus, 
SMO is an agent module located in SLA manager (a distributed element) measures 
the operation of that distributed element in terms of business metrics based on the 
electronic contract. Moreover, the CSEM handles resource allocation requests 
submitted by SMO and optimizes the allocation of available computing and people 
resources based upon the provider's SLA management objectives for all of the 
established SLA contracts.); and 

one or more electronic contract agent modules, operatively coupled to the 
manager module located in one or more elements of the IT system being monitored, 
operative to measure at least one service level of at least one element of the IT system 
in terms of one or more business metrics based on the electronic contract and to 
execute at least one control command based at least in part on at least on the at least 
one distributed element (column 8, lines 30-40, the SLA manager determined and 
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executes service managennent action plans based upon tlie terms and conditions 
specified in tlie establislied e-business SLA contract). 

Regarding to claim 22, Chaar further discloses an electronic contract authoring 
system, operatively coupled to the manager module, operative to construct one or more 
electronic contracts that contain information pertaining to descriptions of one or more 
business transactions in IT terms, financial implications of one or more business 
transaction service levels, and reporting to be performed in the one or more financial 
terms (column 10, lines 48-60). 

Regarding to claim 23, Chaar further discloses wherein the manager module is 
further operative to: (i) identify one or more business transactions; (ii) compute one or 
more transaction service levels; and (ill) compute one or more business metrics based 
on the one or more service levels; and (iv) reporting results associated with the one or 
more business metrics (column 8, lines 30-40). 

Regarding to claim 24, Chaar further discloses wherein the manager module is 
further operative to: (i) identify one or more business transactions; (ii) forecast the one 
or more transactions over an enactment interval; (ill) predict performance and 
determine optimizations based on financial criteria; and (iv) initiate actions based on 
the predicted performance and the determined optimizations (column14, lines 45-65). 

Claims 25-39 contain similar limitations found in claims 1-20 above, therefore, are 
rejected by the same rationale. 



Conclusion 
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7. Claims 1-39 are rejected. 

8. Any inquiry concerning tliis communication or earlier communications from the 
examiner should be directed to examiner Nga B. Nguyen whose telephone number is 
(571) 272-6796. The examiner can normally be reached on Monday-Thursday from 
9:00AM-6:00PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor Kambiz Abdi, can be reached on (571) 272-6702. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the Group receptionist whose telephone number is 
(571)272-3600. 

9. Any response to this action should be mailed to: 

Commissioner of Patents and Trademarks 
P.O. Box 1450 
Alexandria, VA 22313-1450 

Or faxed to: 

(703) 273-8300 (for formal communication intended for entry), 

or 

(571) 273-6796 (for informal or draft communication, please label 
"PROPOSED" or "DRAFT"). 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
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Status information for unpublislied applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Nga B. Nguyen/ 

Primary Examiner, Art Unit 3692 



February 19, 2008 



